
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   9/28/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC13-02030 
CASE NAME: LALANNE LLC VS. ROBERT LALANNE 
HEARING ON MOTION FOR DISTRIBUTION OF INTERPLEADED FUNDS 
FILED BY CENTER STREET DEVELOPMENT COMPANY 
* TENTATIVE RULING: * 
 
Upon review of the supplemental brief and evidence submitted by Center Street, Center Street’s 
motion is granted.  The Court orders that the entirety of the interpleaded funds should be 
paid out to Center Street. 
 
This matter first came for hearing on September 7.  The Court put the matter over for further 
briefing, when it became apparent at hearing that the Court’s tentative incorporated the Court’s 
misunderstanding as to what was at issue.  Most importantly, the Court had understood that the 
interpleaded funds over which the two sides are now arguing represented a payment made in 
April 2013, in satisfaction of the arbitration award.  In fact, the interpleaded funds represent a 
subsequent distribution made by Lalanne LLC in September 2013 – a point not brought out 
clearly in the two sides’ prior motion papers, or at least not clearly enough for the Court to 
pick up on it. 
 
Accordingly, the Court invited further filings addressing three questions: 
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1. Andreas belatedly submitted proof of his 2011 retainer agreement (creating his attorney 
lien) only in opposition to this motion.  Center Street’s reply (which the Court had not 
received or reviewed) expressed skepticism as to the document’s genuineness, but 
offered no contrary evidence.  The Court gave Center Street an opportunity to submit 
contrary evidence, or to seek discovery on the question of the genuineness of the 
retainer agreement. 

 
2. Did Andreas’s 2011 attorney lien cover the distribution made in September 2013?  

In other words, did that payment constitute “funds recovered on behalf of” Mr. Lalanne 
as a result of Andreas’s representation of Mr. Lalanne in the arbitration matter? 

 
3. If so, is there any evidence that Andreas waived his attorney lien as to the September 

2013 distribution? 
 
Center Street has submitted its supplemental brief and other papers.  Andreas made no 
supplemental filings but has responded with a letter. 
 
Existence of the Lien.  The first question is easily disposed of.  Although (at the end of its brief) 
Center Street continues to say conclusorily that Andreas has not proved the existence of his 
attorney lien, it still offers neither any evidence nor any real argument to the contrary; nor does it 
ask for any discovery on the issue.  The Court, then, accepts Andreas’s uncontradicted 
evidence that he and Mr. Lalanne entered into the retainer agreement in 2011, and that that 
agreement contains a valid attorney lien on the proceeds of the arbitration matter.  As the Court 
noted at oral argument, it seems improbable that Andreas would have proceeded with the 
arbitration without such an agreement. 
 
Application of the Lien to the September Distribution.  The Court agrees with Center Street’s 
showing that Andreas’s attorney fee lien did not apply to Lalanne LLC’s September 2013 
distribution. 
 
Center Street shows that the San Francisco Superior Court and the First District Court of Appeal 
have already fully adjudicated that the payment made in April 2013 fully satisfied Judge James’s 
arbitration award.  Thus, it cannot be said that the payment made in September 2013 
represented payment of the arbitration award. 
 
That does not quite close the loop, because there remains another possible argument in 
Andreas’s favor.  The arbitration centered on a dispute as to whether a certain securities 
account should be included in “reserves” for purposes of Lalanne LLC’s distributions to 
Mr. Lalanne under a 2008 settlement agreement.  The arbitrator ruled that it should be so 
included, which (the Court gathers) may have the effect of increasing the distributions due to 
Mr. Lalanne.  The cover letter for the September distribution stated that it was calculated in 
compliance with the arbitrator’s ruling.  While no one presents any relevant figures, then, the 
Court assumes that (1) part of the “routine distribution” made in September would have been 
made even without the arbitration result, but (2) part of it may have been directly attributable to 
the arbitration result, in that the distribution was larger than it would have been had it not been 
made “in compliance with” the arbitration ruling.  These assumptions are not very solid, 
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however, as no one presents any evidence or argument concerning the extent, if any, to which 
the arbitrator’s ruling about the security fund would actually affect future distributions. 
 
At argument, Andreas asserted an indirect argument why this augmented distribution amount 
might be treated as the fruits of the arbitration victory, effectively treating the arbitrator’s ruling 
as tantamount to a declaratory judgment governing future distributions.  That would be an 
aggressive reading of the vague language of the attorney lien agreement, as it would apparently 
extend into the indefinite future, so long as the LLC is making distributions and Andreas is not 
fully paid.  But it is not entirely implausible on its face. 
 
Andreas, however, makes no substantial attempt now to support that argument with either 
evidence or argument.  In lieu of a supplemental brief he has provided a letter to the Court, 
nearly all of which is spent recounting or rehashing points discussed in the prior tentative.  Only 
a single, brief bullet point discusses the key subject of whether his lien covers the September 
distribution:  “Judge James also ordered Plaintiffs [meaning the LLC] to make a second post-
Final Award entry distribution from the funds the LLC would be receiving later that year after the 
its [sic] interest in a Colorado commercial property had been sold/liquidated”.  The passage in 
the arbitration award to which this refers, however, does not bear out the (implied) argument 
that the September payment represents proceeds of the arbitration victory.  It says only:  “It is 
the intention of the Arbitrator that upon the conclusion of this case, the resolution of the 
Colorado financial obligations and any current financial obligations of the LLC, the reserve shall 
revert back to $625,000 and quarterly distributions will continue.”  As far as the Court can see 
from the parties’ present submissions, that is no more than an observation that the LLC’s 
distributions will revert to ordinary course once things get back to normal.  It does not even 
expressly order anything about the amount of future distributions.  There is nothing here that 
would support a claim (if Andreas were making one) that the September distribution is proceeds 
of the arbitration victory, such that Andreas would have a lien on it.  As far as Andreas shows, 
the September distribution would have been made in ordinary course even if the arbitration had 
never occurred. 
 
At best, there is only the Court’s unsupported surmise that perhaps the amount of the 
September distribution might be higher than it would have been because of the arbitrator’s ruling 
as to the securities account.  Andreas, however, does not even state that to be the case, 
let alone supporting the proposition with evidence or analysis.  Neither does he present any 
evidence as to how much (if any) of the September distribution could be attributed to the 
arbitration victory. 
 
Accordingly, the Court is left with no basis for upholding or applying this “extended-victory” 
theory of the attorney lien. 
 
Waiver.  The preceding holding moots the waiver issue, but for the sake of completeness:  
The Court sees no basis for concluding that Andreas waived his attorney lien as to the 
September distribution.  The Court’s waiver finding in the September 7 tentative was a “one-off”, 
unique to the actual payment made in April 2013 to Center Street (and there only as to a 
distribution as opposed to a fee award).  Center Street offers nothing suggesting a waiver of the 
lien as to any other payments made from Lalanne LLC in favor of Mr. Lalanne. 
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 2.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING 
HEARING ON MOTION FOR POST-JUDGMENT INTEREST 
FILED BY MARCOS FIGUEROA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for post-judgment interest is denied as superfluous, and as lacking any form of 
meaningful order that the Court could enter.  Plaintiff correctly points out that he is entitled to 
post-judgment interest as a matter of right – a proposition with which defendant (which files no 
opposition) apparently agrees.  So does the Court.  But a plaintiff need not obtain an express 
court order for post-judgment interest.  It is simply calculated at any given time, to ascertain the 
amount necessary to satisfy the judgment.  Any entry of the order sought by this motion would 
be needless and pointless, simply reflecting what is already true.  It would also become 
inaccurate if, for example, part payment were made. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING, 
HEARING ON MOTION TO STRIKE/TAX MEMORANDUM OF COSTS 
FILED BY NEWSOME TRUCKING, INC., CHARLES LEE PARSON 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike or tax costs is granted in part, as specified below. 
 
Filing fees.  Plaintiff’s memorandum of costs includes $2,278.24 in filing fees.  Defendant points 
out, however, that the backup invoices provided for filing fees add to only $1,367.08.  That 
remains true even in the invoices attached to Johns’s declaration in opposition.  Plaintiff offers 
no explanation for the discrepancy, and no support for the remaining sum, and no excuse for 
having overstated the amount in the memorandum of costs. 
 
Moreover, of this documented amount, $218 was for filing two motions to compel for PMK 
depositions as to liability.  But before those motions were filed, defendant had filed a motion to 
amend its answer to admit liability.  Plaintiff opposed that motion, and the Court characterized 
plaintiff’s grounds for opposition as bordering on the frivolous.  This should not even have 
required a motion for leave; plaintiff ought to have stipulated to the amendment.  That, of 
course, would have eliminated any possible reason for the PMK depositions.  These costs are 
therefore disallowed as not reasonably necessary to the conduct of the litigation (Code of Civil 
Procedure § 1033.5(b)(2)). 
 
This item of costs is therefore reduced by $1,129.16. 
 
Jury fees.  Defendant’s motion questions whether plaintiff paid as much in jury fees as claimed.  
The opposition states that the payment amount is shown in the court’s records, and defendant 
does not respond further.  This part of the motion is denied. 
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Deposition costs.  Defendant points out an arithmetic discrepancy of $55.81, and plaintiff 
declines to contest the point.  This item is reduced by that amount. 
 
Expert fees.  Expert fees are disallowed in their entirety.  Expert fees are allowable only if 
the experts were court-ordered, or as provided in Code of Civil Procedure § 998.  Neither of 
those bases applies here.  Plaintiff, indeed, opposes this part of the motion only as to the fees 
paid to one expert for his deposition, on the rationale that that makes them deposition costs.  
No, it doesn’t. 
 
Mediation fees.  Mediation fees may be awarded as costs at the Court’s discretion.  Sanford v. 
Rasnick (2016) 246 Cal.App.4th 1121, 1131; Gibson v. Bobroff (49 Cal.App.4th 1201, 1209-10.  
The Court thinks it suitable to award those costs here.  Neither party provides any non-generic 
argument on point.  Neither, for example, suggests that costs should be allowed or disallowed 
because the other side didn’t participate in good faith. 
 
Trial transcript fees.  Transcript costs are specifically disallowed in § 1033.5(b)(5), unless they 
are court-ordered.  These were not.  Plaintiff makes no coherent argument for including them.  
They are disallowed. 
 
The Court finally notes that both sides’ papers on this motion fail to comply with CRC 3.1110(f) 
and Local Rule 3.42 concerning the tabbing of exhibits. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING, 
HEARING ON MOTION FOR PREJUDGMENT INTEREST 
FILED BY MARCOS FIGUEROA 
* TENTATIVE RULING: * 
 
Plaintiff moves for prejudgment interest under Civil Code § 3827.  The motion is denied as 
procedurally inappropriate and jurisdictionally untimely. 
 
Plaintiff cites North Oakland Medical Clinic v. Rogers (1998) 65 Cal.App.4th 824 as showing the 
procedural permissibility of this motion.  To the contrary, that case holds that prejudgment 
interest can be sought only (1) prior to the judgment, or (2) by motion for new trial under Code of 
Civil Procedure § 657.  Here, the judgment was entered on May 11; this motion was not filed 
until July 16.  Even if the Court were to treat the motion as a § 657 motion, we would now be 
well beyond the jurisdictional limit for granting a new-trial motion. 
 
Defendant opposes the motion on its merits, but does not raise any procedural objections.  
Ordinarily that would waive any procedural irregularity.  Here, however, the Court regards 
the procedural hurdles as jurisdictional, and hence unwaivable.  Once judgment is entered, 
the Court loses jurisdiction to modify the judgment except by specifically permitted post-
judgment procedures (such as a new trial motion).  Further, the chronological limit for ruling on 
a new-trial motion is itself jurisdictional.  The Court cannot see how it has jurisdiction to grant the 
present motion. 
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The Court will add that if it did have jurisdiction to entertain this motion, it would be inclined 
to grant it only to the extent of prejudgment interest on the insurance deductible and the 
clean-up costs. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00132 
CASE NAME: TRAVIS VS. WELLS FARGO 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The demurrer having been sustained (Line 6), the motion to strike is moot. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00132 
CASE NAME: TRAVIS VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
This wrongful foreclosure action has had a lengthy but unproductive history.  The action was 
filed in January 2017.  In May 2017 the Court sustained a demurrer to the original complaint, 
with leave to amend.  The deadline to amend was extended several times, but plaintiffs still 
missed the deadline by some months, proffering their first amended complaint only in response 
to defendant’s motion to dismiss for lack of an operative complaint.  The Court allowed the 
amendment, but in May 2018 it again sustained a demurrer to the entire FAC.  The tentative 
was to deny leave to amend.  At hearing plaintiffs persuaded the Court to allow one more 
amendment as to at least part of the complaint.  The record (and the Court’s recollection) do not 
disclose what parameters the Court set for amendment (other than disallowing one particular 
federal claim), but defendant does not contend that the present pleading exceeds the scope of 
the leave to amend. 
 
Plaintiffs filed their second amended complaint, and defendant now demurs to it.  It is sustained 
without leave to amend. 
 
Plaintiffs have filed no opposition.  Earlier this week they proffered an ex parte request for 
extension of time for an opposition.  There is no indication that that request was served on 
defendant, or that defendant was notified of it.  That alone was sufficient reason to refuse it.  
And even if it had been served, plaintiffs offer no valid basis for this foot-dragging.  They have 
had the demurrer for a full month, but have apparently not turned their attention to it until very 
late.  They characterize the demurrer as vague and complex.  It is no more so than most 
demurrers in wrongful-foreclosure cases, and no more so than the two prior demurrers plaintiffs 
have seen and opposed in this case.  Indeed, with one exception (which the Court is not ruling 
on), defendant raises no issues that plaintiffs haven’t seen before.  And their own SAC 
(improperly) includes pages and pages of legal argument, obviously intended to meet the very 
legal arguments now being made; clearly they are conversant with the issues presented.  As 
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noted above, moreover, plaintiffs have routinely missed deadlines and just ignored the 
pendency of this case for months at a time.  There is no basis for any further continuances. 
 
Two notes about the SAC:  First, plaintiffs have failed to tab their exhibits, in violation of CRC 
3.1110(f) and Local Rule 3.42.  Second, as noted, the SAC contains many pages of extended 
legal argument, not appropriate for a pleading (the subject of the motion to strike, Line 5). 
 
At the outset, defendant argues that plaintiffs’ dual-tracking claim under Civil Code § 2326.6 
must fail because the statute lapsed at the beginning of 2018.  The Court has agreed with this 
argument in other cases, but chooses not to reach it now.  From informal communications with 
other attorneys, the Court is aware that a bill has passed the Legislature addressing this 
repeal/reenactment point, and awaits the Governor’s action.  If this were the only viable ground 
for demurrer, then, the Court would at least have to wait to see what happens with that bill. 
 
Otherwise:  Defendant makes many arguments against the sufficiency of the SAC, some more 
convincing than others.  The Court will limit itself to those grounds necessary for ruling. 
 
As both the SAC and the demurrer note, the most important defect in the prior complaints 
was the absence of sufficient allegations of harm caused by the alleged statutory violations.  
The Court commented in 2017: 
 

Substantively, the key missing point that runs throughout all of plaintiffs’ various 
causes of action is the absence of any allegation that, but for the alleged dual-
tracking violations, plaintiffs would have succeeded in obtaining a loan 
modification or otherwise avoiding foreclosure.  The Complaint’s allegations of 
harm and damages are scanty; but what harms are alleged, would all flow 
causally from the foreclosure itself – not from the alleged illegal dual-tracking.  
As the Court will discuss claim by claim, that is not sufficient to support any of the 
alleged causes of action.  As far as the present Complaint alleges, even if 
defendant had not double-tracked this foreclosure – that is, even if it had paused 
the foreclosure while it considered and rejected plaintiffs’ application – then 
plaintiffs would still have suffered the same alleged harms, be they loss of the 
home, harm to credit rating, or whatever else plaintiffs might assert.  If plaintiffs 
could allege and prove that a fully considered application would have been 
successful, then they would allege harm actually caused by, and flowing from, 
the premature and improvident foreclosure.  Perhaps they have other forms of 
damages they think they can allege that do relate causally directly from the 
dual-tracking as such.  Nothing of either kind, however, is alleged in the 
present Complaint. 

 
And thus, in 2018, the Court said that the challenge to plaintiffs as:  “If you can allege, in a 
coherent and non-conclusory fashion, that but for these alleged violations you would have 
succeeded in refinancing or otherwise saving your home, you may be able to allege viable 
causes of action.” 
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Plaintiffs have done their best to meet that challenge.  They attach a “waterfall” spreadsheet 
analysis which, they say, demonstrates that plaintiffs met the criteria for acceptance under the 
HARM program.  Defendant sniffs with disapproval at the spreadsheet, suggesting that its 
numbers are suspect and it is defective in various other ways.  Those critiques, however, are 
not something that could properly be dealt with on demurrer. 
 
Defendant, however, makes a more telling, and ultimately fatal, point.  Plaintiffs do not attempt 
to allege that but for the dual tracking (or other procedural violations), defendant would have 
chosen to accept plaintiffs’ application for loan modification, because it met defendant’s own 
standards and criteria.  Rather, plaintiffs have staked their all on the assertion that defendant 
would have had to accept plaintiffs’ application, because defendant was contractually obligated 
to accept any application that met HARM standards. 
 
The argument is an appealing one, but defendant points out its fatal flaw.  Plaintiffs were not 
eligible for the HARM program at all, because their loan amount greatly exceeded the cap on 
eligibility.  Through uncontested judicially noticed documents, defendant shows that the cap was 
$729,750.  The outstanding balance and proposed modification in plaintiffs’ application greatly 
exceeded that amount. 
 
Plaintiffs have presumably done the best they can, and they have not opposed this demurrer.  
It is therefore sustained, and leave to amend is denied. 
 
Defendant’s request for judicial notice is granted as to items A-E, H, and K.  It is denied as to 
items F and G.  As for I and J, it is unnecessary to take judicial notice of the filings in this case, 
but the Court appreciates the courtesy of presenting them for easy access. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00552 
CASE NAME: DEAN KIM VS. JIM TOTAH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JAMES J. TOTAH, GIOVANNI W. CRUZ 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the Second Amended Complaint is sustained without leave to 

amend as to all causes of action. The hearing on the motion to strike set for October 12, 2018 

is vacated.    

Plaintiff includes a declaration where he states that defendants’ attorney called him and they 

had a brief discussion about the demurrer, but the attorney did not tell plaintiff why he thought 

the SAC was incorrectly alleged.  Plaintiff asks that this Court drop the demurrer from calendar.  

The Court denies this request.  The Court finds that the meet and confer process here was 

sufficient, as plaintiff has been informed about the problems with his complaint from the previous 

challenges to the pleadings and the Court’s rulings on those challenges.  Indeed, as will be 

seen, this ruling is but a rerun of the prior demurrer ruling. 
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Plaintiff has sued the defendants for unspecified intentional torts.  Based on the allegations in 

the SAC and on the parties’ papers, it is clear that plaintiff is suing each defendant for intentional 

infliction of emotional distress.  The Court previously sustained a demurrer to the same causes 

of action in the first amended complaint, stating: 

Plaintiff did not identify which intentional tort he is asserting against the 

defendants.  Based on the allegations, however, it appears that Plaintiff is 

asserting a claim for intentional infliction of emotional distress.  That tort requires 

“(1) extreme and outrageous conduct by the defendant with the intention of 

causing, or reckless disregard of the probability of causing, emotional distress; 

(2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual 

and proximate causation of the emotional distress by the defendant's outrageous 

conduct....  Conduct to be outrageous must be so extreme as to exceed all 

bounds of that usually tolerated in a civilized community.”  [Citation.] The 

defendant must have engaged in “conduct intended to inflict injury or engaged in 

with the realization that injury will result.”  (Potter v. Firestone Tire & Rubber Co. 

(1993) 6 Cal.4th 965, 1001 (citations and internal quotation marks omitted). 

In his intentional tort count against Totah, Plaintiff alleges that Totah’s denial of 

Plaintiff’s proper commission “was intentional and was done for the purpose of 

causing Plaintiff Dean Kim severe and long-lasting emotional distress.”  He labels 

this conduct as “extreme and outrageous”.  His intentional tort count against Cruz 

is a little more detailed, but similar – except that while it alleges that Cruz acted 

intentionally and that his actions caused Plaintiff severe emotional distress, he 

does not allege that Cruz acted for the purpose or with the intent of causing such 

distress. 

The misdeeds alleged in the FAC simply do not approach the level of 

“outrageous conduct … exceeding all bounds of that usually tolerated in a 

civilized community”.  Taking the allegations as true, they allege no more than a 

relatively minor bit of back-office chicanery and favoritism toward one 

salesperson over another.  At base, the claim being asserted here is really one of 

breach of contract against the employer – who, however, is not a defendant in 

this case.  As a matter of law the actions alleged here cannot support this tort. 

The Court stated its skepticism that plaintiff would be able to amend these claims viably, and 

frankly it would have denied leave to amend but for defendants’ statement that they thought an 

amendment might be possible.  The Court’s skepticism was well taken. 

Plaintiff has only added a few new allegations to his complaint.  As to defendant Totah, plaintiff 

now alleges that he informed Totah’s subordinate in August 2016 that plaintiff was entitled to 

approximately $3,200 in commission payments.  “Despite this request, Plaintiff was not paid a 

proper commission and has not been paid to date….”  (SAC p. 4.)  As to defendant Cruz, 

plaintiff adds the dollar amounts of the commissions that Cruz is alleged to have taken from 
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plaintiff. These amount to approximately $1,000 in unpaid commissions.  (SAC p. 5.)  These 

allegations do not add facts showing “extreme and outrageous” conduct.  The basic problem is 

that a disagreement over the calculation of an employee’s commissions cannot rise to the level 

of outrageousness required for an infliction of emotional distress tort, even if the supervisor acts 

dishonestly and knowing of his error.  Adding more factual detail about the miscalculation 

cannot solve the underlying problem. 

Plaintiff includes several allegations that the defendants acted “willfully and maliciously”, with 

“conscious disregard” and “intentionally”. These allegations are legal conclusions and are not 

factual allegations that could support a claim for intentional infliction of emotional distress. 

Defendants’ requests for judicial notice are denied as unnecessary, but the Court appreciates 

the courtesy of collecting these pleadings for easy reference. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01170 
CASE NAME: WORLD GLOBAL VS. PHOENIX 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY WORLD GLOBAL FINANCING INC. 
* TENTATIVE RULING: * 
 
Cross-Defendant WG’s Motion to Strike is granted in part and denied in part.   
 
Cross-complainants’ opposition expressly agrees to striking some of the items attacked here.  
(See what the Court means, in Line 9, about the need for better meet-and-confer?)  The motion 
is therefore granted as to the following items: 
 

1. The word “emotionally” in paragraph 109;   
5.  The words “and will continue to suffer” in paragraph 115 at 19:20;   
6.  Sentence in ¶ 116 (mistakenly stated in moving papers as “¶16”): “Cross-
Complainants are also entitled to attorney’s fees, litigation costs and prejudgment 
interest.”    
 

As to Items 2, 3, and 4, the claim for consequential and punitive damages (including the prayer), 
the motion is denied.  Cross-Defendant moves to strike these items on the ground Cross-
Complainant waived the right to pursue these damages pursuant to Paragraph 1.7 of the eleven 
purported agreements.  Paragraph 1.7 provides: 
 

1.7 No Liability.  In no event will WGF (or any of the Participants) be liable for any 
claims asserted by Merchant under any legal theory for lost profits, lost revenues, 
lost business opportunities, exemplary, punitive, special, incidental, indirect or 
consequential damages, each of which is waived by Merchant and Guarantor(s). 

 
To grant the motion to strike, based on the Paragraph 1.7, the Court would necessarily have to 
determine that the Agreements are enforceable and valid.  At this stage, the Court is in no 
position to make that determination.  As PLSCS correctly points out, the FAXC asserts theories 
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(not legally attacked now) why these agreements are unlawful and void.  WG makes no 
argument that the damages-waiver provision would survive the invalidity of the agreements 
as a whole. 
 
In Reply, and not the moving papers, WG argues the court should strike the claim for and 
punitive damages because the claim is deficient as to the allegations against the corporate 
employer, therefore it is “not drawn or filed in conformity with the laws of this state”.  It is 
improper and unfair to make a wholly new set of arguments only in the reply brief, as WG 
does here. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-01170 
CASE NAME: WORLD GLOBAL VS. PHOENIX 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of SAUL 
FILED BY WORLD GLOBAL FINANCING INC. 
* TENTATIVE RULING: * 
 
Cross-defendant World Global Financing Inc. (WG) demurs to the second cause of action, for 
fraud, in the first amended cross-complaint (FAXC) of Phoenix Logistics Supply Chain Solutions 
(PLSCS) and Saul.  The demurrer is sustained without leave to amend. 
 
At the outset, the Court disapproves of both attorneys’ conduct in failing to satisfy the 
requirement of meeting and conferring as required by Code of Civil Procedure § 430.41.  
The statute requires that the meet-and-confer must occur “in person or by telephone”.  Here, 
there was only a single exchange of letters – a medium less likely to involve any real discussion 
or give-and-take.  Indeed, the motion to strike (Line 8) well illustrates the point, with PLSCS 
expressly agreeing to part of the motion in its opposition.  That’s the kind of thing that should 
have been worked out in meet-and-confer. 
 
WG filed a complaint against PLSCS for breach of three Revenue Based Factoring Agreements.  
Pursuant to the Agreements, PLSCS agreed to sell, assign, and transfer to WG, in consideration 
of the funds provided, all of its future receipts, accounts, contract rights, and other obligations 
relating to payment of money from PLSCS’s customers.  Defendant Frederick Saul executed 
accompanying Security and Guaranty Agreements, wherein Saul personally guaranteed 
payment to WG on all amounts due and owing on each of PLSCS’s Agreements.  Defendants 
allegedly breached the Agreements by blocking WG from receiving the required Automated 
Clearing House withdrawal from PLSCS’s banking account.   
 
PLSCS filed a cross-complaint alleging the loan agreements were “usurious, unconscionable, 
unfair, predatory, and fraudulent.”  After the court sustained the demurrer with leave to amend to 
the original cross-complaint, PLSCS filed an amended cross-complaint alleging three causes of 
action – Violation of California Usury Law; Fraud and Deceit – Intentional Misrepresentation, 
and Violation of Business and Professions Code § 17200. 
 
The Court is not overly impressed with WG’s argument that fraud is not pleaded with sufficient 
particularity here.  It is true that “[u]nlike most pleadings, a cause of action for fraud must be 
pleaded with specificity.”  (Lim v. The.TV Corp. Intl. (2002) 99 Cal.App.4th 684, 694.)  “This 
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particularity requirement necessitates pleading facts which ‘show how, when, where, to whom, 
and by what means the representations were tendered.’”  (Lazar v. Superior Court (1996) 12 
Cal.4th 631, 645.)  General and conclusory allegations do not suffice.  “A plaintiff's burden in 
asserting a fraud claim against a corporate employer is even greater. In such a case, the plaintiff 
must "allege the names of the persons who made the allegedly fraudulent representations, their 
authority to speak, to whom they spoke, what they said or wrote, and when it was said or 
written."  (Ibid.) 
 
Here, the allegations of misrepresentations are all found in ¶ 103.  The allegations are that 
various statements are found on WG’s website, and it cites with specificity the particular 
statements that PLSCS asserts to be fraudulent.  Obviously, citing to a website is not identifying 
by name the individual employees or officials who made the misrepresentations, nor for that 
matter the dates on which they were made.  In the Court’s view, however, it is not fair or realistic 
to require that level of factual detail for website misrepresentations, which are about as close as 
one can come to statements made by the corporation itself. 
 
The problem, though, is that the “misrepresentations” alleged here are not actionable, at least 
under the heading of a common-law fraud tort. 
 
PLSCS’s opposition adduces only a single factual allegation in ¶ 103 as constituting a specific 
fraudulent misrepresentation, namely that “promises were made to fund the loans quickly”, 
but that turned out not to be true.  The cited allegation, however, is simply not present in ¶ 103.  
Nor would it be actionable if it were.  It is a promise not of present fact, but of future 
performance – which could be fraudulent only if it were alleged and shown that WG actually 
intended at the time of promising to delay funding of loans.  No such allegation is made. 
 
There are a few other things alleged in ¶ 103, not mentioned in either side’s brief.  In the Court’s 
view none of them could support a tort count either.  General puffery such as being “in the 
business of helping small business” is too vague to constitute an actionable misrepresentation.  
The allegation of an advertising phrase that “we get paid when you get paid” is also pretty vague 
– but as applied to a loan transaction taking the form of an assignment of receipts, it is also 
pretty accurate, and PLSCS does not allege or explain how it is false.  PLSCS finally alleges 
that the “specified percentage” shown on the first page of each loan document is intended to 
mislead borrowers as to the actual interest rate.  But that same page of the loan document 
explains that the “specified percentage” is the percentage of the borrower’s receipts being 
assigned, not the interest rate. 
 
The Court assumes that PLSCS has done the best it can to allege a fraud claim, and hence 
denies leave to amend.  If PLSCS contests this tentative to seek leave to amend, it should come 
to the hearing prepared to specify with precision what amendments it has in mind, and why they 
would be legally sufficient. 
 
Finally, the Court notes that the FAXC does not comply with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with them 
as to any future filings.  Failure to do so may result in rejection or disregard of nonconforming 
papers. 
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10.  TIME:  9:00   CASE#: MSC17-01709 
CASE NAME: WIND VS. SHANE 
HEARING ON SPECIAL MOTION TO STRIKE PURSUANT TO CCP 425.16  (Anti- SLAPP) 
FILED BY JOHN WIND, et al. 
 TENTATIVE RULING: * 
 
Cross-defendants Wind, Niazi, and Deak move to strike the first through fourth and eighth 
causes of action in cross-complainant Shane’s cross-complaint, pursuant to Code of Civil 
Procedure § 425.16 (anti-SLAPP statute).  The motion is granted.  Movants are awarded 
$35,570.46 in attorney fees. 

The challenged causes of action are asserted for intentional fraud, negligent misrepresentation, 
fraudulent concealment, financial elder abuse, and (as against Deak) professional negligence.  
What they all have in common, however, is that they are all squarely based on only a single 
allegedly wrongful act, namely cross-defendants’ submission to the Kensington Municipal 
Advisory Council and the Contra Costa County Planning Commission of a land survey 
performed by Deak, and alleged by Shane to be knowingly incorrect.  Moreover, all of the harm 
to Shane alleged in these causes of action is alleged to arise from that same act:  Shane alleges 
that as a result of this false survey filing she faces loss of part of her property, and emotional 
distress consequent from that loss of property.  (She alleges this harm even though in her 
surviving causes of action she challenges the survey and seeks to validate her own contention 
as to the correct property line.) 

It takes little effort or consideration to see that these causes of action – all based squarely on 
the act of submitting a document to public agencies in order to secure official action – fall within 
both the protected sphere of the anti-SLAPP statute, and the substantive privilege protection of 
Civil Code § 47.  Indeed, this SLAPP pleading is even less excusable than most, because 
Shane herself filed and (in part) won a previous anti-SLAPP motion on these same grounds, 
as to very parallel allegations by Wind and Niazi.  Shane’s counsel, therefore, was fully 
conversant with the principles that filing a document with public agencies is both protected 
activity within the anti-SLAPP statute, and privileged activity under § 47.  He nevertheless filed 
these offending causes of action two months after winning those very issues in this case.  
This is just leading with your chin.  It is also volunteering to pay the other side’s attorney fees 
on this motion. 

Code of Civil Procedure § 425.16 (b)(1) lays out the process required in evaluating the 
merits of an anti-SLAPP motion: 

A cause of action against a person arising from any act of that person in 
furtherance of the person's right of petition or free speech under the United 
States Constitution or the California Constitution in connection with a public issue 
shall be subject to a special motion to strike, unless the court determines that the 
plaintiff has established that there is a probability that the plaintiff will prevail on 
the claim. 

Protected Activity 
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“[P]lainly read, section 425.16 encompasses any cause of action against a person arising from 
any statement or writing made in, or in connection with an issue under consideration or review 
by, an official proceeding or body.”  (Briggs v. Eden Council for Hope & Opportunity (1999) 19 
Cal.4th 1106, 1113; see Code of Civil Procedure § 425.16(e).) 

“A claim arises from protected activity when that activity underlies or forms the basis for the 
claim.”  (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1062-
63.)  “Critically, ‘the defendant's act underlying the plaintiff's cause of action must itself have 
been an act in furtherance of the right of petition or free speech.’”  (Id.)  “[I]n ruling on an anti-
SLAPP motion, courts should consider the elements of the challenged claim and what actions 
by defendant supply those elements and consequently form the basis for liability.”  (Id.) 

Here, the challenged causes of actions (intentional misrepresentation, negligent 
misrepresentation, fraud by concealment, financial elder abuse, and professional negligence) 
concern the same actions on the part of cross-defendants.  (See Cross-Complaint ¶¶ 64, 72, 76, 
84, 115.)  Shane alleges that Wind and Niazi submitted a survey that was created by Deak to 
KMAC and the County for the purpose of gaining approval to build an addition to their home.  
Shane alleges that cross-defendants did so knowing the survey was false or with a reckless 
disregard for the truth and that, as a result, Shane is subject to having portions of her property 
taken.  The Court concludes that the gravamen of each of these causes of action is cross-
defendants’ submission of an allegedly false survey in support of Wind and Niazi’s petitioning 
efforts before KMAC and Contra Costa County.  This petitioning activity is protected under 
the anti-SLAPP statute. 

Probability of Success 

“If the defendant makes the required showing, the burden shifts to the plaintiff to demonstrate 
the merit of the claim by establishing a probability of success.”  (Baral v. Schnitt (2016) 1 Cal.5th 
376, 384.)  Our Supreme Court has “described this second step as a ‘summary-judgment-like 
procedure.’”  (Id.)  The “inquiry is limited to whether the plaintiff has stated a legally sufficient 
claim and made a prima facie factual showing sufficient to sustain a favorable judgment.” (Id. at 
384-85.)  The court “accepts the plaintiff’s evidence as true, and evaluates the defendant’s 
showing only to determine if it defeats the plaintiff’s claim as a matter of law.”  (Id. at 385.) 

The Court finds that Shane is unable to demonstrate a probability of success on the merits 
of the causes of action in question because cross-defendants’ survey is protected by the 
litigation privilege. 

Civil Code § 47 “states the long-established rule that publications made in the course of a 
judicial proceeding are absolutely privileged.”  (Albertson v. Raboff (1956) 46 Cal.2d 375, 379.)  
“The usual formulation is that the privilege applies to any communication (1) made in judicial or 
quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve 
the objects of the litigation; and (4) that have some connection or logical relation to the 
action.”  (Jacob B. v. County of Shasta (2007) 40 Cal.4th 948, 955.)  “The statutory privilege 
protects attorneys, judges, jurors, witnesses, and other court personnel from liability arising from 
publications made during a judicial proceeding.”  (Lambert v. Carneghi (2008) 158 Cal.App.4th 
1120, 1138.)  “[T]he privilege now applies to any communication, whether or not it amounts to a 
publication, and all torts except malicious prosecution.”  (Id.) 
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“[T]he privilege of Civil Code section 47, subdivision 2 applies to local city council proceedings,” 
and “to those before a city planning commission.”  (Cayley v. Nunn (1987) 190 Cal.App.3d 
300, 303.)   

Here, Shane alleges that she was injured as a result of an inaccurate survey that was provided 
in connection with cross-defendants’ efforts to obtain approval for an addition to Wind and 
Niazi’s house.  The survey was first submitted before KMAC and again before the County.  
The information shown by the survey was closely connected to the primary issue being litigated, 
as it purported to show the correct location of the boundary line between the properties.  
Accordingly, the Court finds that litigation privilege applies to cross-defendants’ submission of 
the survey.  The alleged submission of an inaccurate survey formed the primary factual basis for 
each of Shane’s causes of action against Wind, Naizi, and Deak.  Thus, Shane is unable to 
show a probability of success on the merits of each of the causes of action in question.  In short, 
Shane’s cause of action against the allegedly false survey filing fails for the same reason that 
Wind’s and Niazi’s claims based on contact with the DA failed.  Shane’s attorney surely should 
have realized this. 

Much of Shane’s brief reads as though she were responding to a demurrer attacking the 

sufficiency of the causes of action, outside of any consideration of anti-SLAPP or privilege.  

When she does respond on the relevant points, she contends that the privilege of § 47 does not 

apply because she alleges criminal acts.  But as Shane’s own brief recites (and as Shane 

successfully argued on her own anti-SLAPP motion), for a plaintiff to defeat a defendant’s 

showing of protected activity based on the illegal activity exception, the defendant’s conduct 

must have been “illegal as a matter of law”.  (City of Montebello v. Vasquez (2016) 1 Cal.5th 

409, 424 (emphasis in original).)  “The defendant must concede the point, or the evidence 

conclusively demonstrate it, for a claim of illegality to defeat an anti-SLAPP motion at the first 

step.”  (Id.)  Nothing in the cross-complaint, nor in Shane’s proffered evidence, comes within 

even shouting distance of making such an overwhelming showing. 

The Court declines to rule on movants’ objections to Shane’s evidence, because even if the 
challenged evidence is considered it cannot possibly change the result of this ruling.  Indeed, 
the ruling relies almost entirely on the face of the cross-complaint.  It goes outside that pleading 
only in ruling that Shane has not made out the kind of facial illegality required by Montebello – 
which can be ascertained simply by reading Shane’s own brief. 

Movants are entitled to their attorney fees incurred in filing this successful anti-SLAPP motion, 
under § 425.16(c)(1).  The Court is satisfied with movants’ showing as to the amount of fees 
incurred. 

The Court grants movants’ request for judicial notice as to Judge Douglas’s ruling in a parallel 
case.  The remainder need not be judicially noticed as it is all papers filed in this case; but the 
Court appreciates the courtesy of pulling these papers together for ease of access. 

Finally, the Court notes that Shane’s opposition papers do not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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11.  TIME:  9:00   CASE#: MSC17-01709 
CASE NAME: WIND VS. SHANE 
HEARING ON MOTION TO STRIKE PURSUANT TO CCP 425.16  (Anti-SLAPP) 
FILED BY GEHL DESIGN BUILD, INC., et al. 
* TENTATIVE RULING: * 
 
Pursuant to the anti-SLAPP statute, cross-defendants Gehl Design Build, Inc. and Pourzand 
move to strike both of cross-complainant Shane’s causes of action asserted against them – for 
fraud by concealment (third cause of action), and financial elder abuse (fourth cause of action).  
Shane previously dismissed the declaratory relief cause of action as to Gehl and Pourzand.  
The motion is granted.  Movants are awarded attorney fees in the amount of $3,325. 
 
As these movants point out, it is hard to discern just what, if anything, Shane is alleging against 
Gehl and Pourzand in these two causes of action.  They are not mentioned, and no particular 
acts are imputed to them individually.  Nevertheless, they are included in the causes of action, 
and Shane has not dismissed them.  It must be inferred that they are accused of being involved 
in some way in the alleged acts of the other cross-defendants in filing a false survey with public 
agencies – which is the only wrongful act asserted against anybody in these causes of action, 
and the source of all damages or harm to Shane alleged in these causes of action. 

That being so, this motion is necessarily governed by the same analysis as with the anti-SLAPP 
motion filed by the other cross-defendants (Line 11), and must reach the same result.  Indeed, 
this motion is even stronger, as Shane does not even try to suggest that Gehl or Pourzand have 
committed any criminal violations. 
 

  

12.  TIME:  9:00   CASE#: MSC18-00530 
CASE NAME: THE PEOPLE OF CA  VS.  EXTRA SPACE PROPERTIES 
HEARING ON MOTION FOR ORDER FOR POSSESSION 
FILED BY THE PEOPLE OF THE STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Plaintiff Caltrans’s motion for immediate possession under Code of Civil Procedure § 1255.410 
is denied, due to Caltrans’s inadequate showing of “overriding need” as required by 
§ 1255.410(d)(2)(C).  The denial is without prejudice to a renewal of the motion with a better 
showing, as to which plaintiff may seek shortened time if necessary. 
 
Caltrans filed this eminent domain action to secure certain real property for state use in some 
unspecified highway construction project, apparently in the immediate vicinity of the Solano Way 
exit from Highway 4.  The property to be taken, as described in the complaint, consists of four 
“easements for footing purposes”, plus two “temporary easements for construction purposes”.  
Neither the complaint nor the motion otherwise provides any meaningful description or 
identification of what the project is, or of the details of what is sought to be taken. 
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Section 1255.410(d) defines the showing that an acquiring agency must make in order to obtain 
an order for prejudgment possession.  The required showing depends on whether the motion is 
opposed.  If an opposition is filed, the governing statute is subd. (d)(2): 
 

If the motion is opposed by a defendant or occupant within 30 days of service, 
the court may make an order for possession of the property upon consideration 
of the relevant facts and any opposition, and upon completion of a hearing on the 
motion, if the court finds each of the following: 
  (A)  The plaintiff is entitled to take the property by eminent domain. 
  (B)  The plaintiff has deposited pursuant to Article 1 (commencing with Section 
1255.010) an amount that satisfies the requirements of that article. 
  (C)  There is an overriding need for the plaintiff to possess the property prior to 
the issuance of final judgment in the case, and the plaintiff will suffer a substantial 
hardship if the application for possession is denied or limited. 
  (D)  The hardship that the plaintiff will suffer if possession is denied or limited 
outweighs any hardship on the defendant or occupant that would be caused by 
the granting of the order of possession. 

 
The only opposition to this motion is filed by defendants Extra Space Properties Ninety Nine, 
LLC, and Extra Space Management, Inc., respectively the owner of the property and the 
operator of a business located on it.  Most of this opposition fails.  Extra Space argues that the 
deposit under subd. (B) is inadequate.  But the amount of the deposit is supported by an 
appraisal, and Extra Space provides no contrary or impeaching evidence.  Extra Space also 
argues that any hardship to Caltrans is outweighed by hardship to Extra Space and its 
customers.  But § 1255.410(c) expressly provides that if an opposition “asserts a hardship, 
it shall be supported by a declaration signed under penalty of perjury stating facts supporting 
the hardship.”  Extra Space files no such declaration. 
 
Caltrans, however, falls short on showing an “overriding need”.  Its entire showing on this point 
is a single paragraph in Paich’s declaration: 
 

There is an overriding need for Plaintiff to possess [the parcels] before the 
issuance of final judgment in this proceeding.  This project has a certification date 
of 4/19/18, and a ready-to-list date of 6/23/18.  The State needs possession by, 
or shortly after, 10/1/18 to maintain the project schedule, meet requisite 
certification and construction dates, and preserve project funding. 
 

This is simply too conclusory; it basically just asks the Court to take Paich’s word for it.  The 
Court does not necessarily doubt Paich’s judgment or honesty; but it is Caltrans’s burden to 
make an adequate showing, and this isn’t one.  Again, the Court does not even know (except by 
guesswork) just what the project is, let alone why these parcels are required for its completion – 
and whether they are required now or later.  The declaration does not spell out why the parcels 
are needed by October 1, or what the adverse consequences might be of missing that deadline. 
 
Caltrans’s response in its reply is that the “overriding need” is established by the Resolution of 
Necessity.  The Resolution establishes that Caltrans is entitled to take the properties; but it says 
nothing about when.  If a resolution were sufficient to establish “overriding need”, then the 

https://advance.lexis.com/document/?pdmfid=1000516&crid=b819a4e6-1479-4697-b648-13b01f1f738a&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DBF1-66B9-804S-00000-00&pddocid=urn%3AcontentItem%3A5J6R-DBF1-66B9-804S-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=6cf7b12e-6cf3-4e02-9f01-6e50aea5d3b4
https://advance.lexis.com/document/?pdmfid=1000516&crid=b819a4e6-1479-4697-b648-13b01f1f738a&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-DBF1-66B9-804S-00000-00&pddocid=urn%3AcontentItem%3A5J6R-DBF1-66B9-804S-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=6cf7b12e-6cf3-4e02-9f01-6e50aea5d3b4
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statutory requirement of a showing of overriding need would be surplusage.  The required 
showing is why there is an overriding need to take the property now, rather than at judgment.  
That is the showing that is inadequately made here. 
 
Moreover, while not directly involved in this denial, the Court notes that since Paich wrote her 
declaration (in June), there has been a further significant complication involving BNSF’s right of 
way – which the reply brief says is being worked on but not yet resolved.  Thus, the Court must 
entertain a suspicion that Caltrans may not be in a position to go forward as soon as it was 
hoping, with or without these parcels.  That also bears on whether there is an “overriding need” 
to acquire the parcels now. 
 

  

13.  TIME:  9:00   CASE#: MSC18-00982 
CASE NAME: CSAA VS. WALSER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear for CMC.  (CourtCall OK.) 
 
(Set on L&M calendar by clerical error.) 
 

  

14.  TIME:  9:00   CASE#: MSC18-01222 
CASE NAME: RAPID DISPLAYS VS. CA OPTICAL 
HEARING ON MOTION TO DISMISS OR TRANSFER VENUE 
FILED BY CALIFORNIA OPTICAL CORP. 
* TENTATIVE RULING: * 
 
Plaintiff, an Illinois business, sues defendant, a San Ramon business, to collect on a sales 
contract.  The case first came before the Court on plaintiff’s motion for a right-to-attach order 
(Line 15).  The Court deferred ruling at the first hearing, because defendant pointed out that 
plaintiff’s form contract contains a term requiring that any action on the contract must be brought 
in Illinois.  The Court gave defendant time to file a motion to dismiss on the basis of that clause.  
This is that motion, and it is granted.  The case is dismissed. 
 
The Agreement between the parties – “Rapid Standard Terms and Conditions of Sale” (attached 
to the Complaint) – contains a “Choice of Law” provision.  It states, “The parties expressly agree 
that the terms, execution, and validity of this Agreement shall be construed in accordance with, 
and governed by, the internal laws of the State of Illinois…”, and that “any dispute, claim, or 
controversy between Rapid and customer, shall be brought and maintained in any state or 
Federal court in the State of Illinois and subject to the substantive law of the State of Illinois.” 
 
“California favors contractual forum selection clauses so long as they are entered into freely and 
voluntarily, and their enforcement would not be unreasonable.”  (Verdugo v. Alliantgroup, L.P. 
(2015) 237 Cal.App.4th 141, 146 (citation omitted).)  The party opposing “bears the ‘substantial’ 
burden of proving why it should not be enforced.”  (Id. at 147.) 
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Plaintiff argues at the outset that defendant should judicially estopped from asserting the validity 
of the contractual forum selection clause, because (in opposing plaintiff’s right-to-attach motion) 
defendant contends that the contract is invalid.  One obvious problem with plaintiff’s argument is 
that it’s a two-way street:  Plaintiff is asserting the converse pair of inconsistent positions, 
arguing that the contract is valid for purposes of attachment but repudiating its forum clause.  
Why would the Court deem defendant estopped from invoking the contract, but not deem 
plaintiff estopped from rejecting it? 
 
Be that as it may, there is an even easier answer to the estoppel argument.  As plaintiff notes, 
the doctrine of judicial estoppel requires that “the party was successful in asserting the first 
position (i.e., the tribunal adopted the position or accepted it as true).”  Plaintiff Reply Brief at 3, 
quoting Blix Street Records v. Cassidy (2010) 191 Cal.App.4th 39, 47.  This Court has not 
accepted as true defendant’s denial of the validity of the sales contract; it has not ruled on that 
contention in any way.  (Cf. Smith, Valentino & Smith v. Superior Court (1976) 17 Cal.3d 491, 
496-97, holding that defendant’s prior breach of a forum selection clause, by filing a related 
action in Pennsylvania, did not bar defendant from enforcing the forum selection clause against 
plaintiff’s California suit.) 
 
The law governing this motion is concisely and accurately summarized in Knighten, California 
Judges Benchbook – Civil Proceedings Before Trial § 9.86 (2018) (parallel citations omitted): 
 

The enforceability of a forum selection clause in a contract between the plaintiff 
and the defendant is properly raised by a motion to stay or dismiss for 
inconvenient forum under CCP §§410.30(a) and 418.10(a)(2), because it is a 
request to the court to decline jurisdiction.  [citations]  Although the parties may 
not deprive a court of jurisdiction by private agreement, a court may decline to 
exercise jurisdiction in recognition of the parties’ free and voluntary choice of a 
different forum.  Smith, Valentino & Smith, Inc. v Superior Court (1976) 17 C3d 
491, 495. 
 
Mandatory clause.  A threshold issue on an inconvenient forum motion in a 
contract dispute in which the parties’ agreement contains a forum selection 
clause is whether the clause is mandatory or permissive.  Animal Film, LLC v 
D.E.J. Prods., Inc. (2011) 193 CA4th 466, 471.  A judge must ordinarily give a 
mandatory clause effect without any analysis of convenience; the only question is 
whether enforcing the clause would be unreasonable or unfair.  Smith, Valentino 
& Smith v Superior Court, supra, 17 C3d at 496; Verdugo v Alliantgroup, L.P. 
(2015) 237 CA4th 141, 147; Animal Film, LLC v D.E.J. Prods., Inc., supra, 193 
CA4th at 471.  Mere inconvenience or additional expense is not the test of 
unreasonableness of a mandatory forum selection clause, because it is assumed 
that the plaintiff considered these factors when negotiating the contract.  Such a 
clause is reasonable if it has a logical connection with at least one of the parties 
or their transaction.  Smith, Valentino & Smith v Superior Court, supra, 17 C3d at 
496; Verdugo v Alliantgroup, L.P., supra, 237 CA4th at 147. 

 
The forum selection clause here is a mandatory one, providing that any action “shall be brought 
and maintained” in a state or federal court in Illinois.  It does not merely provide that an action 
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may be brought in Illinois, nor that the customer agrees to submit to jurisdiction in Illinois.  
Moreover, the Illinois-forum clause manifestly “has a logical connection with at least one of the 
parties or their transaction” (Knighten, supra).  Plaintiff is located in Illinois, and plaintiff itself 
drafted this clause and inserted it into its own form sales contract.  Plaintiff is hardly in a position 
to argue that a clause requiring litigation in plaintiff’s own home forum, dictated by plaintiff itself, 
is somehow “unreasonable or unfair” to plaintiff. 
 
On the contrary, it is plaintiff that is asserting an unreasonable and unfair legal position here.  
Plaintiff argues that defendant has no right to enforce a forum-selection clause in plaintiff’s form 
contract, when suit is brought in defendant’s home jurisdiction.  In practical effect, then, plaintiff 
argues that it, and it alone, has the option of whether to enforce the forum-selection clause, with 
the right to insist on Illinois when it chooses but to impose different jurisdictions on its opponents 
if it chooses.  It cites no authority for such a remarkable proposition.  If plaintiff wants to be free 
to sue in Illinois but also free to sue elsewhere, it should perhaps write a permissive clause into 
its contracts, rather than a mandatory one.  Just as plaintiff’s estoppel argument evokes the old 
saw about pots and kettles, this argument evokes the one about a goose and a gander. 
 
Plaintiff’s final argument (and, transparently, the real motivating factor for both parties here) is 
that apparently, California law gives plaintiff a better set of procedural remedies for pretrial relief 
(such as attachment) than does Illinois law.  But again, this is plaintiff’s own form contract.  
If plaintiff doesn’t like Illinois’s procedures, perhaps it shouldn’t be writing a mandatory Illinois 
choice-of-forum clause into its form sales contracts.  There is nothing “unfair or unreasonable” 
about a clause requiring plaintiff to live with the set of procedures it deliberately chose. 
 
Plaintiff cites a handful of cases denying enforcement to a choice-of-forum clause, but none is 
apposite here.  In Animal Film, 193 Cal.App.4th 466, and Berg v. MTC Electronics Technologies 
(1998) 61 Cal.App.4th 349, the clauses were permissive, not mandatory.  In America Online v. 
Superior Court (2001) 90 Cal.App.4th 1, honoring the clause would have negated nonwaivable 
rights under a substantive California statute.  In Trident Labs v. Merrill Lynch Commercial 
Financial Corp. (2011) 200 Cal.App.4th 147, the moving party litigated the case for 19 months 
before seeking to enforce the forum clause.  And in CQL Original Productions v. NHL Players’ 
Assn. (1995) 39 Cal.App.4th 1347, the court enforced the choice-of-forum clause. 
 
Defendant suggests transferring this action.  There exists no mechanism, however, for 
transferring a case from California court to the courts of a sister state.  Moreover, there is no 
apparent reason why the case should be stayed but retained.  Accordingly, the case is 
dismissed without prejudice. 
 

  

15.  TIME:  9:00   CASE#: MSC18-01222 
CASE NAME: RAPID DISPLAYS VS. CA OPTICAL 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER  (AFTER HEARING) 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The motion is denied because the Court is dismissing the action (Line 14). 
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16.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA ENTERPRISES 
HEARING ON MOTION TO COMPEL ARBITRATION AND FOR STAY 
FILED BY GARAVENTA ENTERPRISES, INC., DELTA DEBRIS 
* TENTATIVE RULING: * 
 
The moving party has withdrawn this motion. 
 

  

17.  TIME:  9:00   CASE#: MSL12-00198 
CASE NAME: ASSET VS JONES 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY RICKY H. JONES 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for relief from default and default judgment is granted.  Plaintiff 
has filed a statement expressly stating that it does not oppose the motion.  Defendant must file 
and serve his answer by October 18, 2018.  The case is set for Case Management Conference 
on February 26, 2019 at 8:30 a.m. 
 

  

18.  TIME:  9:00   CASE#: MSL17-04262 
CASE NAME: STATE FARM VS. HART 
HEARING ON MOTION FOR DEEM MATTERS ADMITTED 
FILED BY STATE FARM AUTOMOBILE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
This motion is off calendar at the moving party’s request. 

 

  

19.  TIME:  9:00   CASE#: MSL18-03139 
CASE NAME: GUENTERT VS. AT&T 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY AT&T CORP. 
* TENTATIVE RULING: * 
 
The Court understands that a notice of settlement has been filed in the parallel case against 
DirecTV.  Leaving aside whether this action should or shouldn’t have been separately filed, the 
Court assumes that that settlement covers this case as well.  Accordingly, this motion is denied 
as moot, and this case is set for a tickler date of October 15, 2018 for filing of dismissal papers. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/28/18 

 
 

- 22 - 

20.  TIME:  9:00   CASE#: MSN18-1742 
CASE NAME: CONSUELO LARA VS JOSEPH E. CANCIAMILLA 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY CONSUELO LARA 
* TENTATIVE RULING: * 
 
This matter was never served, and a dismissal has been filed. 
 

  

21.  TIME: 10:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN VS. WIGLEY 
HEARING ON AMENDED APPLICATION FOR ORDER OF SALE OF DWELLING 
FILED 5/11/18 BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to November 9 by stipulation. 
 

 

 


